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AUTHORS NOTE 


Alienation of a body of people from its cohesive political 
entity creates space for interference and subsequent 
exploitation by inimical foreign forces. The obvious 
firewall is the capability of the polarised parties to 
internalise their problems and find a solution within and 
not without. 


The very fact that things are improving in Kashmir today 
calls for a more honest and sustained effort to maintain 
the momentum till such time that peace is firmly 
embedded and the region moves on a self sustained and 
irreversible path of progress and prosperity. This is easier 
said than done because the complexity of the whole 
issue, the large number of stake holders and the psyche 
of the people bruised by decades of violence and abuse 
poses an omnipotent danger of the situation reversing on 
the basis of a single innocuous catalyst. The situation 
requires deft and mature handling since one mistake can 
have disastrous consequences. 


It is against this backdrop that the need to analyse the 
status of the Armed Forces Special Powers Act (AFSPA) 
in J&K has emerged. There are differing opinions on the 
revocation of continuance of AFSPA, all of which should 
be given the respect that they deserve. That the 
imposition of the Act was necessitated due to a special 
circumstance cannot be denied. The fact that it has to be 
revoked once the circumstance changes for the better 
also cannot be denied. The root aspect is the timing and 
the manner in which this exercise is carried out. At the end 
of it all it is the security imperatives which must prevail 
over politics and vested interests. 


This paper has been written with the intention of bringing, 
under a single document, most of the facets which are 
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central to the status of AFSPA so as to facilitate an honest 
appraisal and logical action for the future. Certain inputs 
form various other scholars have been used for which 
gratitude is expressed. 


Jaibans Singh 
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THE ARMED FORCES 
(JAMMU AND KASHMIR) 
SPECIAL POWERS ACT 1990 


IMPERATIVES AND OPTIONS 


Background 


The Armed Forces (Jammu and Kashmir) Special 
Powers Act 1990, No. 21 of 1990 (10th September, 
1990), was promulgated in the aftermath of the mass 
exodus of the minority community of Kashmiri Pundits 
from the Kashmir valley and violent emergence of 
foreign sponsored terrorism in Jammu and Kashmir 
(J&K). 


This Act conferred certain special powers upon 
members of the armed forces in the disturbed areas in 
the State of J&K. The Act was to come in force 
retrospectively on the 5th day of July, 1990. With the 
passing of this Act by Parliament and receiving assent 
of the President on 10th September 1990, The Armed 
Forces (Jammu and Kashmir) Special Powers 
Ordinance, 1990 of 05 July 1990 was repealed. 


The Act which is commonly referred to as the Armed 
Forces Special Powers Act (AFSPA) so specifically 
refers under Section 2 to "armed forces" as the military 
forces and the air forces operating as land forces, and 
includes any other armed forces of the Union so 
operating. Itrefers to "disturbed area" as an area which 
is for the time being declared by notification under 
Section 3, to be a disturbed area; So there should be no 
difficulty for any one in understanding the spirit and 
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need for delegation of emergency authorities to the 
forces operating in a declared disturbed area. (The 
draft Act is given as annexure to this document) Initially 
the Government had declared areas falling within 20 
km of the line of control in Poonch and Rajouri and the 
Districts of Anantnag, Baramulla, Budgam, Kupwara, 
Pulwama and Srinagar as disturbed. Subsequently in 
August, 2001, when National Conference was in power 
in the State, the Act was extended to the districts of 
Jammu, Kathua,Udhampur, Doda and the whole of 
Poonch/ Rajouri.(Authorities are contained in 
Annexure to this document)It may be noted that the 
extension was carried out when terrorism was on the 
wane. 


The intention was to provide more teeth to anti-terrorist 
operations by facilitating smooth functioning of the 
security forces across the State rather than in a few 
pockets. Even today this requirement is very much 
there; therefore, the premise under which the National 
Conference, which allowed the extension of the Act 
across the State, is now demanding its partial 
revocation is not understood. 


While enacting the Armed Forces (Jammu and 
Kashmir) Special Powers Act 1990 some 
changes/modifications in the descriptions and sections 
as were formulated for the original Act of 1958 were 
incorporated in Sections 3,4,5,6 in particular. This Act 
was specially drafted in view of aggression like 
conditions and issues like nationalities that were then 
and are even now inflicting damages on J&K. 
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The call for revocation of 
AFSPA in J&K 


The milieu of normalcy witnessed in J&K during the 
preceding summer has given enough reason for cheer. 
The common man is happy because business has been 
brisk and uninterrupted; the students are happy because 
their studies were uninterrupted; the security personnel 
are happy because their relentless operations against 
terrorists and other forces advocating violence are, at 
last, bearing fruit; the political leadership is happy 
because it has, finally, been able to mobilise support for 
peace and development, by no means an easy task. 


The unfolding scenario has also brought in its wake 
certain political compulsions to change the status quo 
with respect to application of such enabling legislations 
like the Public Safety Act (PSA), the Disturbed Area Act 
(DAA) and of course, AFSPA,in the State, which 
facilitate the security forces in fighting terrorism and 
disruption. These compulsions are a result of sustained 
propaganda by certain vested interests that have a stake 
in keeping turmoil alive in the State. Such forces are well 
aware that these enabling legislations have been 
singularly responsible in facilitating the security forces in 
neutralizing the evil, foreign sponsored mercenaries. 
They also realise that terrorism and disruption can be kept 
alive only by doing away with these enabling legislations 
and to achieve this they constantly pressurise incumbent 
governments into revoking the same. 


Even though the AFSPA comes third in the pecking order, 
it is normally the first to come in the eye of the storm. Its 
revocation should logically be preceded by revocation of 
the PSA and the DAA, yet the entire debate centers 


— 


around this law. There is a possibility of some robust 
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propagandist manipulation in this regard, since the 


interested lobbies are aware that revocation of AFSPA will 
automatically mean revocation of PSAand DAA. 


Major General (Retd.) GD Bakshi has summarized this 
call for revocation of the Act as “a concerted campaign 
Pa ei to demonise the Army and delegitimize its counter 
insurgency and counter terrorism operation.” 
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Political and legal Justification 
for the Act 


AFSPA gives the security forces (Army, BSF, CRPF and 
ITBP) some special powers. These include powers to 
search premises and make arrests without warrants, use 
force even to the extent of causing death, destroy 
fortifications/shelters/hideouts and to stop, search and 
seize vehicles. 


The provisions of AFSPA do not deviate too much from the 
norms of protection provided to government servants 
and Police personnel through the Code of Criminal 
Procedure (CrPC) and other enabling legislations. 
Section 45 of the CrPC disallows arrest of public servants 
without prior sanction of the government; this section, 
however, is not valid in J&K where the Ranbir Penal Code 
is applicable and ipso facto, persons of Armed Forces can 
be arrested for any perceived excesses if AFSPA is not 
instituted. This fortifies the need for a protective umbrella 
for forces functioning in J&K. 


The Supreme Court has also mandated a Government 
sanction prior to initiating prosecution against police 
personnel for excesses or killings committed during the 
maintenance of law and order. Thereby, police 
authorities still enjoy more encompassing and wider 
powers relating to arrest, search, seizure, summoning of 
witnesses, preventive detention etc than those vested 
upon the Army through AFSPA. 


The Act does offer protection to security persons acting in 
good faith in their official capacity, however, the Act also 
stipulates that arrested persons and seized property be 
made over to the police with least possible delay; a 
Stipulation that is being followed most 
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persistently.Adequate checks and safeguards are inbuilt 
within AFSPA. The Army procedures ensure the use of 


minimum force during arrest/search of persons, opening 
of fire with due warning etc. 


Prompt disciplinary action is initiated against defaulters 
under Army Act 1950. This aspect has been aptly 
elucidated by Lt Gen. (Retd.) Harwant Singh, an eminent 
defence analyst as follows, “It would be incorrect to 
contend that troops never indulge in human rights 
violations. Though Indian troops are God-fearing, 
religious and refrain from in human acts, there have been 
a few cases of killings, torture and custodial deaths, both 
in the North-East and J & K. The military authorities do not 
accept the violation of human rights by their officers and 
troops even against insurgents. Every case of alleged 
violation of human rights is fully investigated through the 
military’s own internal mechanism.” 


The Justice Jeevan Reddy Commission constituted in 
2004 had, in its recommendations, stated that 
provisions of AFSPA should be incorporated in UAPA, 
1967, which would be applicable to the whole country. 
The then Defence Minister, Shri Pranab Mukherjee, had 
stipulated that the “armed forces require protection while 
operating in disturbed areas”. 


The present incumbent, Shri AK Antony, has expressed 
similar views on the subject. This apart, in a case titled 
‘Naga People’s Movement of Human Rights Vs UOI, a 
five-judge constitution bench of the Supreme Court had 
ruled that conferring of powers vide Section 4 of AFSPA 
could not be held arbitrary or violative of Article 14, 19 or 
21 of the Constitution. The Court went on to extend the 
powers of AFSPA to include interrogation of persons 
arrested and retention of weapons seized during 
operations. 
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Why is the Act necessary 


There is no denying that AFSPA gives some special 
powers to the security forces but it also has to be 
understood that extraordinary situations can be dealt with 
only through extraordinary measures. 


The Act is essential for the army to function proactively in 
counter terrorism and counter insurgency situations. 
When the enemy has penetrated within the civilian 
population itis he who has curbed the liberty of the people 
and not the security forces who are, in fact, trying to 
ensure that the right to life and dignity of the civilian 
population is not compromised by such mercenary and 
criminal elements. The Indian Armed Forces have to 
protect the borders from enemy aggression as their prime 
duty. Their morale has to be kept high. 


No doubt civil administration too needs to work for 
reducing the local resentments so that the enemy / 
insurgents do not get local support. Armed Forces are 
called from barracks temporarily to clear the enemy and 
his hide outs from inlands. Army once called for internal 
duties has to finish the job and return to barracks. Armed 
forces are not expected to leave the job half done.No 
person on earth can function without the assurance that 
his actions will not draw punitive retribution by the State 
and the AFSPA ensures just that for the soldiers 
performing internal security functions. It also has to be 
ensured that terrorists do not misuse civil laws to get away 
with their nefarious activity, hence the need to 
fortify counter terrorist operations with special powers for 
search, arrest and detention. 


The AFSPA does have provisions that curtail 
prosecution, suit or other legal proceeding against a 
3 person functioning under the Act except with the 
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previous sanction of the central Government but this 


definitely does not imply that the soldier is placed above. 
the law of the land. 1t only implies that he will function. 
under a different set of laws. In any case the Indian Amy 
eee are subject to elu A EDT 
committed in areas under the jurisdiction_of the AFSPA— | 
and the Amy Act is by no means less stringent than the 
criminal procedure code of the Indian constitution, in fact, 


justice is both apt and timely when delivered under this 
Act. 


In the context of the prevailing conditions there is a need 
to address a few pertinent questions - What change in the 
environment is motivating the call for a revocation of the 
Act now? Has terrorism gone down? Has infiltration gone 
down? Has Pakistan changed its posture vis-à-vis 
Kashmir? Have separatists accepted Kashmir as an 
integral part of India? 
Yes See Samael 

Maximum mainstream political parties in J&K, including 
the Congress, are against revocation of these 
legislations. There is a strong reason behind this 
stringent opposition. The presence of security forces, 
especially the Army, is sought after by the common man in 
most parts of the State including areas South of the Pir 
Panjal, Leh-Ladakh and even the higher reaches of the 
Kashmir Valley. Even though terrorism is well within 
control in these areas, the locals get very apprehensive 
by the slightest attempt to move security forces from the 
vicinity of their villages and abodes. 


The fear of terrorism and a return of the terrible times 
gone by continues to haunt them. The political parties that 
have a larger presence in regions of the State other than 
the Kashmir Valley are not ready to go against the wishes 
of their constituencies to placate a sual minority wnan is, 


in any case, inimical to the interests of the State. Th 
areas from where the demand for r i 


emerging are, in any case, not under the operational 

control of the Army, they are being looke [ h 
olice and Para-military forces. This fact points to the 

existence ofa political motive behind the demand. , 


While considering changes in the status quo, it has to be 
kept in mind that partial revocation of these 
legislations is not a very wise move. The Army cannot be 
amenable to any such suggestion since the areas that 
resultantly would not come under the purview of the 
legislations are likely to be used by terrorists and anti 
national forces to recoup and re-launch operations. 
Politically also an action of this nature is fraught with 
danger since revocation of the legislations in some areas 
will trigger a chain reaction of demands for 
revocation in other areas and this will put the 


government on a totally unacceptable back foot, 
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The Pakistan factor 


On the 65th Independence Day of Pakistan there is only 
one word to define the state of affairs in the country - 2 
total mess! Presently the state is so chaotic that the very 
existence of the Nation as a geopolitical entity is at threat. 
At all occasions during the past, when the 
Nation faced similar challenges, at least some basic 
institutions and the government, however fragile, were 
not out rightly challenged and this ensured a continued 
existence of the Nation state. Today, there is not a 
single authority or institution in Pakistan which enjoys the 
faith and support of the people. The sense of betrayal 
amongst the populace is very high. 


The country, including its leadership, does not seem to 
know what should be done. Institutions like the army, 
bureaucracy, government etc are fighting each other 
through proxies due to their conflicting interests. This 
battle for political supremacy has created near anarchy 
with no sense of direction. Where in the world would one 
find the army supporting and assisting a foreign power in 
the conduct of operations against its own people despite 
opposition to the said operations from duly elected 
ministers of the same country? 


The war against terror is not the only problem being faced 
by Pakistan. More critical and dangerous is the sectarian 
violence that has enveloped the nation lately. Karachi, in 
the last six months, has seen around 1200 deaths in 
sectarian violence. The city for all practical purposes has 
got divided into Sindhis, Mohajirs (Muslims who migrated 
from India to Pakistan at the time of independence) and 
Pushtoons. To claim political control over the city, all three 
communities are fighting through their armed gangs with 
active support from their respective political parties. 
Pakistan People’s Party (PPP), the ruling party of the 
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i oor. al 
Sindh Province and also the federal government, 


represents the Sindhis; Motahhida Qaumi Mahaj has its 
base among Mohajirs and Awami Nationalist Party 
represents Pushtoons across Pakistan and Karachi. The 
city, which is also deemed to be the financial capital of 
Pakistan, has come to a grinding halt with no economic 
activity whatsoever. It looks like a veritable war zone 
where all the three communities are engaged in killing 
and arson against each other. 


There is no denying that terrorism in J&K is a product of 
Pakistan’s intransigence and a weak fundamentalist 
Pakistan is a constant threat to India, especially J&K. The 
first attempt of recouped fundamentalist forces in 
Pakistan, post the withdrawal of the US from Afghanistan, 
is likely to be re-engineering of terrorism in J&K. This 
being an internal problem cannot be countered by 
applying rules of conventional conflict, hence the need for 
continuance of enabling legislations for security forces. 


Pakistan continues to be in a state of denial so far as her 
involvement with terror is concerned. This denial does not 
amount to much in the face of the 
aforementioned irrefutable evidence of its terror 
activities directed against India, especially J&K. Let alone 
India, by now, even the US is quite exasperated with the 
inability of the Pakistani government to deliver on its 
promise to contain terror activities on its soil. China also is 
not very happy with the support that is emanating from 
Pakistan for Muslim insurgents of the Chinese Xingjian 
Province. Despite this cup full of woes Pakistan is, quite 


amazingly, increasing attempts towards export of terror 
infrastructure in J&K. 


It is evident that Pakistan has no intention of relenting in 
its policy of exporting terror to India, regardless of its own 
tenuous condition. India’s response has to be in concert 


t Detzedpy 
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with this reality. 


The government and the people of J&K need to shed their 
political differences for the moment and concentrate on 
the huge security threat that is looming on the region. The 
Nation also needs to stand steadfast behind the security 
forces who are putting relentless pressure to offset this 
diabolical design of inimical forces. While countering the 
security challenge it is also important to build a common 
global platform to counter Pakistan’s recalcitrant 
behavior. 


$$$ $$ 
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The military perspective 


There is a need to comprehend the scale of the 
Operations in J&K. The security forces have lost over 
10,000 brave soldiers to the cult of terrorism. More than 
80,000 rifles have been recovered from terrorists alone 
not talking about the other weapons and warlike stores. 
Huge caches of arms remain hidden in many remote 
corners of Kashmir even today. The relative peace 
prevailing in J&K in 2011 is a direct outcome of the 
excellent synergy developed by the State 
Administration and the Security Forces (SF) in 
formulating and executing a joint strategy against the 
inimical forces. The current security situation in J&K is not 
suitable for dilution of the provisions of the AFSPA or its 
partial withdrawal from the State due to a number of 
militarily relevant reasons. 


There is no change in Pakistan’s ideology and design 
to support proxy war in J&K, while showing it as an 
indigenous struggle. The infrastructure to support a proxy 
war in terms of terrorist training camps, supply of 
weapons and ammunition, hi-tech signal 
communication assets to continuously guide, monitor and 
motivate terrorists operations on Indian soil, . fake 
currency racket, overt and covert support to terrorists and 
separatists groups operating in J&K are all intact and 
being regularly upgraded. 


34 out of 42 terrorist training camps across the line of 
control active with approximately 2000-2500 terrorists 
under training and 700 to 800 terrorists poised for 
infiltration. More than 35 attempts of infiltration by 230 
terrorists have been made in 2011 and about 54 
terrorists are reported to have been successful in their 
attempts to infiltrate.Counter terrorist operations by the 
army are not restricted to the line of control but cover the 
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entire area in the hinterland with populated areas from 
where the terrorists finally operate and draw their support. 
Administrative support including convoys carrying Army 
personnel and stores moving to the line of control pass 
through urban areas in the hinterland and are vulnerable 
to terrorist attacks. Hence AFSPA cannot be applied in 
pockets of J&K along the line of control while withdrawing 
the Act from the remaining areas. De-notification of 
AFSPA will render the painstakingly established sound 
intelligence bases untenable. 


Partial revocation of AFSPA will hinder seamless 
operations across districts of J&K. While the army will be 
constrained to operate within distinctly delineated areas 
where AFSPA is applicable, the same will certainly not 
apply for terrorists. In non AFSPA areas, action by 
terrorists can be countered by army in self defense but not 
as coordinated operations suchas Cordon and Search 
Operations (CASO), Search Operations etc. Lifting of 
AFSPA from urban areas/large towns in J&K will result in 
terrorists seeking shelter in such areas and rebuilding 
their bases. Eviction of terrorists from such built up areas 
is likely to result in a prohibitively high cost in terms of 
civilian causalities, damage to civilian property and a 
renewed cycle of violence. 


It has been experienced earlier in Manipur that once 
AFSPA is revoked it becomes untenable politically to 
reverse the decision even if situation worsens. This can 
augur a military disaster for an area which has only 
recently been rid of foreign sponsored terrorism by 
painstaking effort. 


14 
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The Act as a tool of 
propaganda 


No voices are heard against the AFSPA in the Jammu 
region including Poonch, Rajauri, Reasi, Doda or 
Kishtwar and the higher reaches of Kashmir. The most 
stringent calls for its repeal are emanating from a few 
districts of Kashmir that are partially under the influence of 
the separatist ideology. This cannot be perceived as an 
overwhelming aspiration of the people of the State. 


The reality on ground, as mentioned earlier, is that a 
majority of people across the State feel more secure with 
the presence of the security forces in their vicinity and 
would protest if the status quo is broken. Further, the 
forces are not prone to taking undue advantage of the 
powers vested upon them. There are no incidents 
reported of misuse of the provisions of the Act by the 
Armed Forces in a major segment of the State on both 
sides of the Pir Panjal. The provisions of the act are 
invoked by the security forces only when and where the 
need is felt, under normal circumstances the act does not 
affect the local people. 


The propagandist acrimony that is being generated 
against the Actin the public domain is hurting the image of 
the country’s Armed Forces due to no fault of theirs. The 
disciplined Indian Army simply caries out the task vested 
upon it by the Government of India be it related to external 
or internal security, disaster management on any other 
form of national emergency.In the 
performance of its duties it has earned the unstinting 
admiration and support of the entire nation. 


This unseemly debate is showing this nationalistic 
institution in a bad light. Naturally, the repercussion of 
٤ demonising the army will go beyond the borders of the 

15 
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country and inimical foreign forces will exploit this chink in 
the Nations security. Undeniably, when the right time to 
revoke AFSPA comes the Army will stand by the 
political decision. In the meantime, it would be best to 
allow it to perform its duty unhindered and with 
complete support of the Nation. 


The agitation for revocation of the AFSPA is akin to 
catching at straws to escape from drowning. The actis not 
the reason behind the travails of the Valley. The 
actual reason is a divisive polity and a contradictory 
leadership bent upon articulation of redundant and 
impractical ideologies. There is a call for Azaadi but no 
debate on the manner in which the new_nation will 


a 


word is spi about the manner in which the security of 


the people will be ensured. `. 


J 


ڪڪ 
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The need to maintain a 
status quo 


This is neither the first time nor will it be the last time when 
after talking about eschewing violence in favour of 
peaceful means, terrorists and separatist elements in the 
State have reverted to making mischief. It would be best 
to understand them for what they are and to react with 
utmost caution when taking vital decisions like cutting 
down the presence of security forces in the valley in the 
name of confidence building measures or going in for 
hasty and ill conceived misadventures like partial 
revocation of the Disturbed area Act and the Armed 
Forces Special Powers act. It is the presence of security 
forces in the valley that has created confidence in the 
Pee TT pope trai hey are TET 
external threats as weit as internat turpitude. The 
Government needs to Keep this intmind-and Tot bite the 


bait thrown at it by the separatists. 


The lack of consensus on the issue of partial revocation or 
dilution of the AFSPA in the region clearly reflects the 
national apprehension on taking this very sensitive step. 
The apprehension is not without reason; the 
Indian Armed Forces contained a high threshold of 
terrorism in the Valley with great difficulty and after 
buying a large number of fatal casualties. 


Any move thatis likely to assist the cause of the terrorists 
and their masters across has to be resisted. By rooting for 
the AFSPA the Indian people are doing just that. One 
needs to ponder on the fact that volumes have been 
written on the need to maintain status quo with respect to 
the application of AFSPA in J&K but not much is being 
said about the benefits that its revocation will accrue. Can 
those who advocate its revocation guarantee peace in the 
Valley once this demand is met? They cannot 
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because the people are not agitating because of the 
provisions of this law. Their ire is against the Police and 
Para-military forces who, in any case, do not come under 
the ambit of the law. Therefore, the AFSPA is merely a 
scapegoat and a very dangerous one at that because its 
revocation will open yet another Pandora’s Box of 
terrorism. 


There is no harm in revoking the Armed Forces Special 
Powers Act, but at the same time it should be replaced 
with legislations that provide for a death sentence to those 
found guilty of indulging in mindless violence and murder 
in the name of a mass people’s movement. What is 
happening in Kashmir is nothing more than outright 
terrorism and in India every terrorist should be equated 
with Ajmal Kasab, he should be tried in a fast track court 
and if found guilty sentenced to death. 
Similarly, stringent laws should cater for immediate 
arrest and prosecution under law for those who are 
spreading sedition and secessionism. 


The existing political alignment in the State makes the 
prospect of withdrawal of the Disturbed Area Act and the 
Public Security Act through special sessions of the State 
Legislative Assembly followed by assent of the Governor 
of the State highly unlikely. Omar’s coalition partner, the 
Congress, will not play ball; the BJP, Panthers Party and 
other small groups will openly oppose the move, so how 
will the motion be passed? 
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Preparing JK Police to take on 
internal security functions 


In case the AFSPA has to be revoked then the Police 
has to be capable of carrying out counter terrorist 
operations along with its normal maintenance of law and 
order duties. The first issue is the training, morale and 
professional efficiency of the force that is expected to take 
on this challenging task, the J&K Police. The JK Police 
has made a sterling contribution in the cause of fighting 
terrorism, it has shed its flab and risen to the occasion. 
However, it is also a fact that for long it has been 
dependent upon the Army and the Para military forces for 
fighting terrorism out of necessity, given the huge threat 
posed by the menace. 


Now to take centre stage it will have to prepare itself 
psychologically as well as professionally. As a first step 
the existing force levels have to prove their mettle and 
demonstrate their capability to function independently. 
This can be done by allowing the Police to function 
independently in some segments of the Valley. 


| Adequate boots on ground (numerical strength) and 
‘Suitable infrastructure will be required to perform these 
twin functions. The Police force will also have to be 
suitably expanded apart from Organising training, 
arranging for the best possible equipment and 
infrastructure and building adequate response capability. 
All this will require a massive financial outlay. In case the 
State government looks towards the centre to provide the 
funds then the entire purpose of attaining self sufficiency 
will be defeated, so the best option is to generate the 
resources from within and for this the people will have to 
start paying their taxes and corruption will have to be 
curtailed. Once the money is available only then the 
aforementioned procedurecan be setin motion. 
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Taking over of internal security functions by the J&K 
Police can be achieved only through a process of 
evolution, it cannot be thrust upon the State without 
creation of the right environment. Under the present 
circumstances where the government is under pressure 
of some anarchic elements who wish for the moon 
without working for it, creation of the desired 
environment will not be easy. The fulcrum of this 
complete exercise are the people, it is only with their 
support and cooperation that the government can 
progress. 


Without making too much noise the army has over a long 
period of time been handing over important towns and 
cities as well as the districts to the CRPF/JKP, thus 
establishing their dominance and presence, and totally 
removing the ‘Olive Greens’ from these areas. This in 
itself constitutes a fair dilution of the AFSPA in large 
swathes of real estate within the Valley itself not to talk of 
other regions of the State. Hence, purely from a 
political perspective, it can be seen as a step in the right 
direction provided the follow up is equally swift and 
effective. That is to say that the areas are properly taken 
over by the PMF/JKP. 


Before touching the AFSPA the State government has to 
answer in the affirmative a few questions regarding the 
status of the JK Police - Has the modernization of the 
Police force been completed? Has recruitment to 
enhance the strength to desired levels been carried out? 
Has specialist training to meet the operational 
environment been imparted to the Police force? Is the 
State police capable of taking on Internal security 
responsibilities? 
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The so called “draconian nature” ~ 
of the Act 


With the advent of terrorism many nations, including 
developed countries, have modified their laws and made 
them more stringent to meet this menace. Sweeping 
powers, which would not stand scrutiny of Human Rights 
principles have been given to the Police and Homeland 
Security since they are considered to be the need of the 
hour. These powers are more stringent that the provisions 
of AFSPA. 


Take for instance, the powers vested upon the Pakistan 
Army by the June 2011 enacted ‘Actions (in Aid of Civil 
Power) Regulation, 2011 for FATA’. By virtue of this 
regulation, Pakistani soldiers have the power to detain 
any person for as long as120 days; power to imprison any 
person in tribal areas indefinitely. Conduct a, trial by 
military courts awarding death or life imprisonment to any 
one accused of terrorism or collaborating with 
terrorists. To cap it all, the testimony of any military 
officer would be deemed sufficient to prove a person’s 
guilt. The last word is that anybody who speaks or is 
deemed to be going against the Pakistan Army can be 
killed without recourse to a judicial trial and no 
questions will be asked. 


In the year 2001, post the 26/11 terror attack, the US 
immediately formulated and passed the, “Uniting (and) 
Strengthening America (by) Providing Appropriate Tools 
Required (to) Intercept (and) Obstruct Terrorism Act of 
2001” commonly known as the PATRIOT Act. The Act as 
made a number of changes to US law. Key acts changed 
are the Foreign Intelligence Surveillance Act of 1978 , the 
Electronic Communications Privacy Act of 1986 , the 
Money Laundering Control Act of 1986 and Bank Secrecy 
Act, as well as the Immigration and Nationality Act. The 
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Act itself came about after the September 11th attacks on 
New York City andthe Pentagon. 


The Act gives sweeping powers to the security 
establishment be it the Armed Forces of the country, the 
Homeland security or the Police. These include 
confiscation of property subject to the jurisdiction of the 
United States, authority to intercept all types of 
communication wire, electronic and oral and authority to 
delay execution of a warrant amongst others. In other 
words, even if the State gets an inkling of a person being 
involved in terrorism it can act against the person without 
recourse to the normal process of law as applied in a 
developed free society. The law has been soberly 
criticized for such provisions like indefinite detentions; 
searches without the owner’s or the occupant’s 
permission or knowledge; search telephone, e-mail, and 
financial records without a court order, and the expanded 
access to business records, including library and financial 
records. 


Despite having passed permanent counter-terrorism 
legislation only a year earlier, in the shape of the 
Terrorism Act 2000, the British government's response to 
the September 11, 2001 attacks was to rush through 
emergency legislation to increase powers to deal with 
individuals suspected of planning or assisting terrorist 
attacks within the UK. Immediately after the attack the 
British Parliament passed the “Anti-terrorism, Crime and 
Security Act 2001” whose key feature was that 
resident foreigners suspected of terrorism could be 
interned without trial, if they could not be deported to 
another country without breaching British human rights 
legislation. Several individuals were interned, mainly in 
Belmarsh prison, under these powers; they were free to 
leave, but only if they left the ee ee some did. 

i tended by a Law of Lords ruling of 
This Act was conte y g 2 
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December, 16, 2004 which contended that 
imprisonment under this act was unlawful. The British 
parliament responded by enacting the “Prevention of 
Terrorism Act 2005”. The Act allowed the Home 
Secretary to impose "control orders" on people who are 
suspected of involvement in terrorism, which in some 
cases may derogate (opt out) from human rights laws. 
The Bill was passed in the House of Commons, despite a 
substantial rebellion by some Members of Parliament, but 
it was sent back by the House of Lords with several 
amendments which were, in turn, rejected by the House 
of Commons. The Bill was "ping-ponged" between both 
houses in what has since been termed as a 
constitutional crisis. 


The aforementioned examples have been given to 
register a point that enactment and maintenance of 
Stringent security Laws is not easy for any country. Yet, 


most countries are going ahead and enacting these since 
itis the need of the hour. 


The AFSPA is not as stringent as most of the laws quoted 
above, insofar that it gives predominantly only those 
powers to the Army which are enjoyed by the Police 
under the Code of Criminal Procedure and other such 
legislations. As regards the aspect of misuse, how can it 
be legislated that the organisation which replaces the 
Army will not misuse the powers which will be vested 
upon it by law? Despite invocation of the AFSPA, the 
Army has punished 104 ofits personnel for HR violations. 
How many persons of the JK Police have been indicted 
for HR violations and punished in the same period? Has 
the Army ever refused to cooperate in any case of alleged 
HR violations that have come to light? Have not Army 
personnel been made available for Police for 
interrogation in cases of alleged crimes? 
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The recent case where Army soldiers were accused of 
having raped a local girl bears testimony to this fact. 
Rukaya Bano, a woman in south Kashmir's Kulgam 
district, had alleged in July, 2011, that two Army men 
raped her after abducting her when she came out of her 
home.Despite an inkling that Army men were not the 
culprits, those posted in the vicinity were not protected 
from the process of investigation by a special 
investigation team comprising of the State Police. 
Ultimately, it emerged that the woman had made some 
false statements. Compare this with Pakistan where even 
in the event of there being firm evidence against military 
personnel the law decrees that his word is taken above 
that of a civilian. Now that is what one would call 
draconian! 
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A patient, mature, step by 
step approach 


The spat, as suggested by media reports, between Chief 
Minister Omar Abdullah and senior Army 
commanders posted in J&K over partial revocation of the 
ASFSPA is not commensurate with the norms that guide 
deliberation on defence and security aspects by 
government agencies? It is highly improper to bring into 
the public domain, sensitive issues that deal with 
national security? 


A firm stand has been taken by the centre while 
addressing the proposal mooted by Chief Minister Omar 
Abdullah regarding revocation of the Act from some 
districts of the State of Jammu and Kashmir (J&K). Omar 
may have a pointin his contention; however, the response 
of the central leadership indicates an overriding opinion 
that a sensitive decision of this nature cannot be takenina 
hurry, and that too, due to political compulsions. 


For a change, the stand taken by the government has 
found support from the Bhartiya Janata Party. Shri Lal 
Krishan Advani, during his recent rally in Jammu as part of 
his nationwide “Jan Chetna Yatra”, dwelt extensively on 
the issue of revocation of AFSPA, despite the mandate of 
the Yatra being creation of awareness on corruption. He 
was strong in his view that revocation of the Act cannot be 
done without the consent of the Army. "Government of 
India should say with determination that whatever we will 
do in Jammu and Kashmir as far as this Act is 
concerned, we will not do anything without the consent of 
Army," Advani said while addressing a rally at Dusshera 
Ground in Gandhi Nagar, Jammu on November, 16, 2011. 
He based his premise on the fact that the Army has been 


solely responsible in maintaining the integrity of J&K with 
the Indian Union. 
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It is evident that the country’s leadership is not ready to 
play politics with sensitive security issues; it is also 
evident that a firm ground has to be prepared for 
revocation of AFSPA from the State of J&K. There are a 
number of questions that need to be answered and issues 
that need to be addressed before the revocation is 
considered. 


There is a perception being given that the groundswell of 
opinion is for revocation of the Act. However, the 
indicators on ground portray a different picture. Are all 
members of the coalition government in agreement to this 
proposal? Are other major political parties like the BUP 
and the Panthers Party in favour of this proposal? Have 
there been any agitations by the common people against 
the Army and this Act? Have there been any 
representations against the Act and the Army from 
various segments of society? 


It is apparent that there are more questions than 
answers with regard to the sensitive issue of security in 
J&K. This calls for a patient, mature, step by step 
approach wherein the leadership of the state, the 
leadership in the centre and the Army are on board for a 
common cause which centres around the safety and 
security of the people. The parameters have been 
established, now it is up to the stakeholders to walk the 


talk. 
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Conclusion 


Whether the AFSPA stays or is revoked is not the issue, 
the issue is the security of the people of J&K and the 
government has to take all appropriate steps to ensure 
the same. The people for their own good have to 
support the government in its justified endeavours. It is 
nobody’s case that the protective laws should continue in 
perpetuity; The central government would not want this; 
the State government would not want this; the Army 
definitely does not want this since continued Counter 
terrorist operations are putting a strain on its capability to 
perform its main task of guarding the Nations frontiers 
against foreign interventions. 


However, the time for change has not yet arrived. The 
wound is still healing and it has to be given an 
opportunity to heal completely, then the body has to be 
given time to regain strength only then can the medicine 
be stopped. 


Instead of out rightly negating the provisions of the Act it 
would be better to look for measures/modifications that 
could be made to check some armed personnel misusing 
the Act. Otherwise any such unidirectional unmindful 
campaigns would only help the cause of Anti national/anti 
social elements who are bentuponto cultivate adverse 
opinion about the armed forces amongst the common 
civilian people. 


Similarly the Human right organizations and the 
reformists should create pressures on the local civil 
governments to provide routine social security, just 
law/order, honest governance and honest 
administrative infrastructure so that the common 
people do not fallin the traps of those who may be 
engaged in disturbing / weakening the local government 


a iM promoting an internal insurgency. Local 
resentments too at occasions are exploited the enemies 
of a country/nation. Better civil governance too would 
make the task of insurgents/ militants/terrorists difficult 
leading to a lesser need for calling the Armed Forces from 
the barracks to perform internal security duties. 


The way ahead is to create an environment which makes 
the Act redundant for which two factors are significant; a 
well thought out political process and empowerment of 
the JK Police. Politically there is a need to identify those 
who have vested interests in revocation of the Act and 
expose their nefarious agenda. Their vested political 
interests have so clouded their vision that the danger that 
is lurking in the shadows is not visible to them. They are 
oblivious of the fact that the security forces are losing 
precious lives to ensure that there is no resurrection of 
terrorism that has plagued the Valley. Such politics are 
divorced from reality and detrimental to the cause of 
security of the State, they are also building barriers in the 
logical thought process which can create an environment 
for the ultimate revocation of the Act. 


The armed forces are stoically suffering all the 
humiliation that is being heaped upon them by this 
constant debate on continuance or revocation of the 
AFSPA. There is none who can carry on with a 
thankless job except for the Army whose personnel draw 
their motivation from the love and respect extended to 
them by their countrymen. Despite all odds soldiers are 
continuing to work for peace and prosperity in the region. 
Maybe they are aware that any emotional and precipitate 
action by them would worsen the security situation which 
ultimately they will be called upon to redress. Hence they 
are ready to ride this tide of false propaganda rather than 
loose the edge that they have achieved in this debilitating 
|_ battle against terrorism in which they have seen so many 
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oftheir comrades sacrificing their lives. 


Undeniably, the intention of all mainstream nationalistic 
forces is to look for ways and means to usher complete 
normalcy in the trouble torn region. However, there is no 
easy solution to this complicated issue. It requires 
patience, foresight, a clear understanding of the current 
political-military environment and above all 
statesmanship to move towards a resolution which is both 
circumspect and acceptable to all stakeholders. 


Debates and discussions on the issue are welcome, but it 
has to be ensured that no such action is taken which set 
back the clock on what has been achieved after making 
tremendous sacrifices. The mandate of the people of 
India is loud and clear, Kashmir is an integral part of India 
and all those who say otherwise are anti-national. 
Further, imposition or abrogation of the AFSPA is a 
decision to be taken by the government after due 
deliberation and assessment of the security situation, 
interference in this very sensitive subject by social 
activists is neither called for nor is it in order. The fact that 
the people of India fully support these views will become 


very apparent as this so called campaign withers into 
ignominy. 
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The Gazette of India 
EXTRAORDINARY 


PART II-Section 1 
PUBLISHED BY AUTHORITY 


NEW DELHI, TUESDAY, SEPTEMBER 11, 1990/ 
BHADRA 20, 1912 


MINISTRY OF LAW AND JUSTICE 
(Legislative Department) 
New Delhi, the 11th September, 1990/Bhadra 20, 1912 
(Saka) 


The following Act of Parliament received the assent of the 
President on the 10th September 1990, and is hereby 
published for general information: 


THE ARMED FORCES (JAMMU AND KASHMIR) 
SPECIAL POWERS ACT, 1990 
No. 21 OF 1990 
[10th September, 1990.] 


An Act to enable certain special powers to be conferred 
upon members of the armed forces in the disturbed areas 
inthe State of Jammu andKashmir. 


BE it enacted by Parliament in the Forty-first Year of the 
Republic of India as follows: 


(1).Shorttitle, extent and commencement. 


(1) This Act may be called the Armed Forces Jammu and 
Kashmir) Special Powers Act, 1990. 

(2) It extends to the whole of the State of Jammu and 
Kashmir. 
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(3) It shall be deemed to have come into force on the 5th 
day of July, 1990. 


2. Definitions. In this Act, unless the context otherwise 
requires,- 


(a) "armed forces" means the military forces and the air 
forces operating as land forces and includes any other 
armed forces of the Union so operating 

(b) "disturbed area" means an area which is for the time 
being declared by notification under section 3 to be a 
disturbed area; 

(c) all other words and expressions ‘used herein, but not 
defined and defined in the Air Force Act, 19501, or the 
Army Act, 19502, shall have the meanings 
respectively assigned to them in those Acts. 


2. Power to declare areas to be disturbed areas. If, in 
relation to the State of Jammu and Kashmir, the 
Governor of that State or the Central Government, is of 
opinion that the whole or any part of the State is in such a 
disturbed and dangerous condition that the use of armed 
forces in aid of the civil power is necessary to prevent— 
(a) activities involving terrorist acts directed towards 
overawing the Government as by law established or 
striking terror in the people or any section of the people or 
alienating any section of the people or adversely 
affecting the harmony amongst different sections of the 
people; 

(b) activities directed towards disclaiming, questioning or 
disrupting the sovereignty and territorial integrity of India 
or bringing about cession of a part of the territory of India 
or secession of a part of the territory of India front the 
Union or causing insult to the Indian National Flag, the 
Indian National Anthem and the Constitution of India, the 
Governor of the State or the Central Government, may, by 
notification in the Official Gazette, declare the whole or 
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any part of the State to bea disturbed area. 


Explanation.- In this section, "terrorist act" has the same 
meaning as in Explanation to article 248 of the 
Constitution of India as applicable to the State of Jammu 
and Kashmir. 


4. Special powers of the armed forces. Any 
commissioned officer, warrant officer, non-commissioned 
officer or any other person of equivalent rank inthe armed 
forces may, in a disturbed area,- 


(a} if he is of opinion that it is necessary so to do for the 
maintenance of public order, after giving such due 
warning as he may consider necessary, fire upon or 
otherwise use force, even to the causing of death, against 
any person who is acting in contravention of any law or 
order for the time being in force in the disturbed area 
prohibiting the assembly of five or more persons or the 
carrying of weapons or of things capable of being used as 
weapons or of firearms, ammunition or explosive 
substances; 

(b) if he is of opinion that it is necessary so to do, 
destroy any arms dump, prepared or fortified position or 
shelter from which armed attacks are made or are likely to 
be made or are attempted to be made, or any structure 
used as training camp for armed volunteers or utilized as 
a hide-out by armed gangs or absconders wanted for any 
offence; 

(c) arrest, without warrant, any persons who has 
committed a cognizable offence or against whom a 
reasonable suspicion exists that he has committed or is 
about to commit a cognizable offence and may use such 
force as may be necessary to effect the arrest; 

(d) enter and search, without warrant, any premises to 
make any such arrest as aforesaid or to recover any 
person believed to be wrongful restrained or confined or 
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any property reasonably suspected to be stolen property 
or any arms, ammunition or explosive substances 
believed to be unlawful kept in such premises, and may 
for that purpose use such force as may be necessary, and 
seize any such property, arms, ammunition or explosive 
substances; 

(e) stop, search and seize any vehicle or vessel 
reasonably suspected to be carrying any person who is a 
proclaimed offender, or any persons: who has 
committed a non-cognizable offence, or against whom a 
reasonable suspicion exists that he has committed or is 
about to commit a non-cognizable offence, or any person 
who is carrying any arms, ammunition or explosive 
substance believed to be unlawfully held by him, and may, 
for that purpose, use such force as may be necessary to 
effect such stoppage, search or seizure, as the case may 
be. 


5. Power of search to include powers to break open 
locks, etc. Every person making a search under this Act 
shall have the power to break open the lock of any door, 
almirah, safe, box, cupboard, drawer, package or other 
thing, ifthe key thereofis withheld. 


6. Arrested persons and seized property to be made 
over to the police. Any person arrested and taken into 
custody under this Act and every property, arms, 
ammunition or explosive substance or any vehicle or 
vessel seized under this Act, shall be made over to the 
officer-in- charge of the nearest police station with the 
least possible delay, together with a report of the 
circumstances occasioning the arrest, or as the case may 
be, occasioning the seizure of such property, arms, 
ammunition or explosive substance or any vehicle or 
vessel, as the case may be. 


7. Protection of persons acting in good faith under 
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this Act. No prosecution, suit or other legal proceeding 
shall be instituted, except with the previous sanction of 
the Central Government, against any person in respect of 


anything done or purported to be done in exercise of the 
powers conferred by this Act. 


8. Repeal and saving. (1) The Armed Forces (Jammu 
and Kashmir) Special Powers Ordinance, 19903, is 
hereby repealed. 


(2) Notwithstanding such repeal, anything done or any 
action taken under the said Ordinance shall be deemed to 
have been done or taken under the corresponding 
provisions of this Act. 


V.S. RAMA DEVI, 
Secy. to the Govt. of India 
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CORRIGENDA 


In the Constitution (Sixty-sixth Amendment) Act, 1990 as 
published in the Gazette of India, Extraordinary, Part Il, 
Section 1, dated the 7th June, 1990 (Issue No.32),- 

At page 1, in second line from the bottom, for ‘Regulation, 
1963 (Andhra Pradesh Regulation 2 of” read Regulation, 
1970 (Andhra Pradesh Regulation 1 of” 


At page 2, inline 7, for “(Bihar Act 8 of 1985)’ reads “(Bihar 
Act 80f 1885)”. 


1 45 of 1950 


2 46 of 1990 
33 of 1990 


EXTRAORDINARY 


THE JAMMU & KASHMIR GOVERNMENT 
GAZETTE 


Vol. 103] Srinagar, Fri., the 6th July, 90/15th Asa., 1912. 
[No.14-1 


PART I-B 
Jammu and Kashmir Government — Notifications. 
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GOVERNMENT OF JAMMU AND KASHMIR, 
CIVIL SECRETARIAT - HOME DEPARTMENT. 


SRO NO. SW 4 Dated 6-7, 1990 


In exercise of the powers conferred under section 3 
of the Armed Forces (Jammu and Kashmir) Special Powers 
Ordinance, 1990, the Governor of Jammu and Kashmir 
hereby notifies the areas given in the Schedule to this 
notification as Disturbed Areas. 


(Sd. 
Additional Chief Secretary (Home), 
Jammu and Kashmir Government 


SCHEDULE 


1. Areas falling within 20 Kms. of the Line of Control in the 
Districts of Rajouri and Poonch. 


2. Districts of Anangtnag, Baramulla, Badgam, Kupwara, 
Pulwama and Srinagar. 


(Sd. 
Additional Chief Secretary (Home), 
Jammu and Kashmir Government 
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Government of Jammu and Kashmir 
Civil Secretariat Home Department 


NOTIFICATION 
SRINAGAR, THE 10TH AUSUGT, 2001 


SRO 351: Whereas the Governor is of the opinion that the 
State is in such a disturbed condition that the use of Armed 
Forces in the aid of civil power is necessary to prevent the 
activities involving terrorists acts directed towards striking 
terrorin the people; 


Now, therefore, in exercise of the powers conferred by section 
3 of the Armed Forces (Jammu and Kashmir) Special Powers 
Act, 1990, the Governor hereby declares the districts of 
Jammu, Kathu, Udhampur, Poonch, Rajouri and Doda to be 
disturbed areas in addition to districts, Srinagar, Budgam, 
Anantnag, Pulwama, Baramulla and Kupwara which stand 
already so declared. 


By order of the Governor 
Principal Secretary to Government 
Home Department 
NO:Home-219/97-ISA dated 10.8.2001 


Copy for information to:- 


1. Chief Secretary, J&K, Srinagar. 

> الصا‎ Ministry of Home Affairs, Govt. of India, New 
elhi. 

3. Secretary, Ministry of Defence, Govt. of India, New Delhi. 

4. Joint Secretary (K-I), MHA (Deptt. of J&K Affairs), New Delhi. 

5. Principal Secretary to HE the Governor. 

6. Principal Secretary to Hon’ble Chief Minister. 

7.Commr/Secretary, Law. 

8. Director General Police, Srinagar. 
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9. Director General, BSF, New Delhi. 

10. Director General, ITBP, New Delhi. 

11. Director General, CRPF, New Delhi. 

12. GOC, XVI Corps C/o 56 APO 

13. GOC, XV Corps C/o 56 APO 

14. GOC, XIV Corps C/o 56 APO 

15. Divisional Commissioner, Jammu. 

16. Director Information, J&K, Srinagar. 

17. All District Magistrates of Jammu Division. 


18. All District Superintendents of Police, Jammu Division. 


19. Pvt. Secretary to Hon’ble MOS(Home) 
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Colonel (Retired) Jaibans Singh, a 
reputed analyst of Indian defence and 
security affairs, has an abiding interest 
in issues related to national security, 
internal security, geopolitical 
developments and defence strategy in 
the context of the nation. 


A postgraduate in Journalism and Mass Communication 
from Punjabi University, Patiala, with a gold medal, he 
combines within himself the best of strategic knowledge 
as well as information and communication skills. 


‘His areas of interest are influenced by his professional 
training as a soldier as well as the land of his origin. A son 
of the soil from Jammu and Kashmir, who went on to serve 
in the Indian army, the security situation in the state is 
keenly reported upon by him. 


Jaibans Singh contributes to a large number of news- 
papers, defence magazines, news agencies and websites. 
He is also the Editor -in-Chief of www.defenceinfo.com, a 
popular web portal on defence news and views 
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